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BeforeSTEELE, Chief JusticelHOLLAND andRIDGELY, Justices
ORDER

This 28" day of January 2010, upon consideration of theféron
appeal and the record below, it appears to thetGloair.

(1) The defendant-appellant, Carlos Lopez, filechppeal from the
Superior Court’'s August 25, 2009 order denying $gegond motion for
postconviction relief pursuant to Superior Courin@nal Rule 61. We find
no merit to the appeal. Accordingly, we affirm.

(2) In February 2006, Lopez was found guilty b§w@perior Court

jury of one count of Rape in the Second Degree. wide sentenced as a



habitual offender to life imprisonment. Lopez’ e@tion was affirmed by
this Court on direct appedl.

(3) In this appeal from the Superior Court’s démbhis second
motion for postconviction relief, Lopez claims thhé Superior Court erred
and abused its discretion by ruling that his motwes time-barrédand
procedurally barred as formerly adjudicated.opez contends that, due to
the violation of his constitutional right to conffiohis accuser at trial, his
motion, albeit untimely, should have been considem its merits under the
interest of justice exceptions of Rule 61.

(4) Before addressing the merits of a postconunctimotion
pursuant to Rule 61, the Superior Court must fddress the procedural
requirements of the rufe.Lopez does not dispute that his current claim is
time-barred and procedurally barred under Rulear does he dispute that
both the victim of the crime and her friend, whoswan eyewitness to the
crime, testified at his trial. Rather, Lopez amguihat the time and

procedural bars are inapplicable because a tes@ahmut-of-court statement

! Lopezv. Sate, Del. Supr., No. 234, 2006, Holland, J. (Dec. ZX)6).
2 Super. Ct. Crim. R. 61(i)(1).

3 Super. Ct. Crim. R. 61(i)(4).

* Super. Ct. Crim. R. 61(i)(4) and (5).

® Younger v. Sate, 580 A.2d 552, 554 (Del. 1990).



by a non-testifying withess named Joey Torres wasoperly admitted into
evidence at his tridl.

(5) Unlike theCrawford case cited by Lopez, however, the out-of-
court statement at issue here was introduced witteece by Lopez’ own
attorney and, for reasons of trial strategy, wdsoduced without calling
Joey Torres as a live witness. As discussed isthperior Court’s February
29, 2008 order denying Lopez' first postconvictionotion, defense
counsel's strategy was to use the out-of-courestant to suggest to the
jury that Torres, and not Lopez, was involved ie #exual act with the
victim. Moreover, Lopez actually benefitted fromrfes’ absence from the
trial, since his attorney was able to utilize Teirstatement for his own
purposes, without the risk of being contradictedTioyres’ live testimony.
Because th€rawford case is factually inapposite to the issue presdmeel
and Lopez has demonstrated no legal or factualstipgr overcoming the
procedural bars, we conclude that the Superior tGojurdgment must be

affirmed.

® Lopez cites the case 6fawford v. Washington, 541 U.S. 36 (2004) in support of his
argument. IrCrawford, the United States Supreme Court ruled that ttrednction of

an out-of-court statement by a non-testifying pcosien witness violated the defendant’s
constitutional rights under the Confrontation Ckus



NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.
BY THE COURT:

/s Myron T. Steele
Chief Justice




